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Point I - The Court of Appeals failed to take 
cognizance of the fact that the sovereign State 
of Spain formally protested, on at least three 
occasions, the open abrogations of the decision 
of the High Court of Spain and the formal promise 
of the United States Departments of State and 
Justice to abide by said decision, clearly dis- 
tinguished the instant case in that a foreign 
government has protested the decision of American 
courts (See Fia@coni v. AttorneyGeneral, 462 F.2d 


475 (2d. Cir.), cert. den'd, 409 U.S. 1959 (1972) 


Conclusion 
Appendix 


Exhibit "A"-- Formal Protest of Spain dated 
April 8, 1976 ces 


Exhibit "B"-- Formal Protest of Spain dated 
July 14, 1976 ana translation 


LE _OF _CA 


Fiocconi v. Attorney Gener al, 462 F.2d 475, 


(2d. Cir.), cert. den'd., 409 U.S. 1059 ('‘'72) 


United States v. Antonio Flores, Stip. opinion 


decided July 9, 1976, 2d. Circuit Court of 
Appeals at p. 4831 


DID THE COURT OF APPEALS ERR IN FAILING TO RE- 
COGNIZE THE FACT THAT THE SOVEREIGN STATE OF SPAIN HAS FORM- 


ALLY PROTESTED THE ACTIONS OF THE UNITED STATES DEPARTMENTS 


OF STATE AND JUSTICE, THE UNITED STATES DISTRICT COURT, AND 


THE UNITED STATES SECOND CIRCUIT COURT OF APPEALS, IN THAT THE 
HIGH COURT OF SPAIN'S DECISION IN REGARD TO PETITIONER HAS 
BEEN VIOLATED, AS HAS THE FORMAL P ROMISF OF THE UNITED STATES 


GOVERNMENT TO ABIDE BY SAID DECISION. 


PRELIMINARY STATEMENT 


ANTONIO FLORES, defendant-appellee herein, respect- 


petitions this Court f a rehearing en banc, of its 


. 


lecision of Judge Walter R. Mansfield, dated July 1, 1976 


ind opinion decided and filed July 1, 1976 in the above 


entitled case. 


In an opinion by Judge Walter R. 
by Judge Murray I. Gurfein 


Court held: 


(a) "Upon this appeal by the govern- 
ment pursuant to Title 18 U.S.C. §37311 
from a pre-trial ruling by Judge Bonsal of 
the United States District Court for the 
Southern District of New York barring the 
introduction into evidence of certam proof 
which the government proposes to offer at 
trial against the defendant-appellee, a 
fugitive who has been extradited from Spain 
to the United States, the central issue is 
whether admission of the evidence is pre- 
cluded by the terms of an order of the High 
Court of Spain extraditing the defendant to 
this country. We hold that it is not pre- 
cluded and reverse the district court's 
ruling." (See United States v. Flores, at 
Page 4831). Uae ah = ai 


(b) ec aro not persuaded that the 
Spanish judges in extraditing Flores 
pursuant to.the Geneva Convention, in- 
tended to violate two of its cent 1 
proscriptions. 

We conclude, therefore, that the 
normal procedural and evicentiary rules 
of our domestic courts continue to 
control Plores' prosecution and that, 
subject to proper jury instructions, 
the relevant pre-September ijrd acts and 
statements of both Flores and his alleced 
co-conspiratois are therefore acdnissible 
te: the extent that they may demonstrate 
the exirtence of a conspiracy continuing 
into the date limits fixed by the Spanish 
Court and establish the intent and pur- 
poses of the conspirators during that por- 


1od.>» (see Flores, supra, page 4843). 

Judge Mansfield wrote that Judge Bonsal in the United 
States District Court for the Southern District of New York 
erred when he ruled that the high Court of Spain's decison in 
segard to the defendant-appellee barred the introduction of 
caértain evidence falling outside of the period September 3, 1970 
throuch April 30, 1971 because of the fact that this was an 
evidentiary question and/or was not contrr to the Geneva Con- 
vention nor had the soverign state of Spain actively shown 
its official displeasure as reemire’ by Fiocconti v. Attorney 
General, 462 F. 2d 475 (24 Cir.), cert. denied, 409 U.S. 1059 
(1972) (see foot note 4 at page 4843 of the Opinion of 


Judge Mansfield. 


STATEMENT OF PACTS 


Appellee respectfully submits that the relevant facts 
concerning the instant case are «1 follows: 

On Janu <y 8, 1973 o warrant of arrest was issucd in 
the United States District Court for tho Southern District of 
New York against Appellee Antonio Flores fer the alleged crime 


of conspiracy to transport anc sell narce’ic drugs in violation 


of Sections 173 and 174 of Title 21, Ubited States Code during 
the priod botween January 1, 1968 and April 30, 1971, Indict- 
mat No. 73CR 19. Another warrant of errest, dated April 5, | 
had been issued by the Grand Jury of the United States District 
Court for the Eastern District ot New York, for the alleged 

crime of conspiracy to receive, conceal, buy, sell, and facili- | 
tate the transport and concealment of heroin and cocaino, 
narcotic drugs, after they had been brought illegally to and 
inported into the United States, which crime was allecedly cor- 
mitted between January 1 and August 31, 1968, according to 


said indictment. 


On March 31, 1973 Appellee Plores was arrosted in 
Spain as a fugitive and for possession of a small quantity of 
marijuana and a forged passport. Appellee was incarcerated in 


Barcelona's Men's Prison and has not been at liberty since that 


tima. : | 
The United States sought Plores' excradition and a | 
hearing was had at NKarcelona, Spain, on November 13, 1973 vere 


all partiea were duly represented, The United States requested | 


=j- 


| the Spanish Governmant to emxtradiise Appellee Flores. An 
extradition hearing was held by a duly constituted Court in 
Spain, a three judce panel. 

Aprallea Plores originally opvosed «xtradition before 
tha Cpanish Court on the grounds that neither the Extradition 


Treaty of 1994 nor the Extradition Treaty of May 29, 19790, which 


was entexed into force Juna 16, 1971 (22 US’ 737:%IAS 7136) was 


applicable to the priod of the alleged conspiracy covered in the 


indictment, namely, January 1, 1968 to April 39, 1971. 
The three judge panel that presided over the extraditio 
| hearing rendered it's decision on Novembe:: 13, 1973. Presiding 
| Judge Thomas Gonzalez Ramon Fernandez wrote the opinion fr the 
panel of Uxaming Court No. 6 at Barcelona, Spain. The !ligh 
Court of Spain held that: — ~ 
statement that at that tine neither tho 
(Pxutradition) Treaty of 1904, nor the 
Treaty of 1979, now in force, was appli- 
cable. With respect to the Extradition 
Treaty of May 29, 1979, between Spain and 
the United Statcs of America, in force 
Since June 16, 1971, that statement is 
correct, and therefore the cbjection 
based on the lack of retroactive effects 
£ tne said Treaty is pertinent. 
Tne High Court of Spain, also ruled that with respect 
to the Treaty of June 15, 1994 ratified by Spain April 6, 1968 
and amonced by the subsequent Convention for the Suppression of 
-4- 


Tllicit Traffic in Dangerous Drugs, signed at Geneva Juno 26, 


| 
| 
The defense argument concludes with the 
1936 and ratified by the United States in 1947 acquired full 


force and effect in Spain on Septenber 16, 1970 and in full 


30, 1961 and entered into full forco 
and effect for the United States on 
June 24, 1967 and enterdéd into full 
force and effect for Spain on Merch l, 
1966. (18 UST 1407; TIAS 6298). 

That Articles 2 md 9 of the Treaty of 1904 covered any 
future treaty of extradition between Spain and the United States 
and, moreover, Article 2 also included “conspiracy" to commit, 
inter alia, offenses relating to the traffic of narcotic drugs. 

The High Court of Spain granted the United States re~ 
quest for extradition of Flores staing however that it was 

“expressly limited with respect to time to the acts committed 
between September 3, 1970 and April 39, 1971 excluding any pre- 
vious or subsequent acts (emphasis added) and, furtheremore, it 
is understood that the - adition is contingent upon the formal 
promise of the United States Government thet the aforesaid person 
will not be prosecuted for pervious offenses foreign to this 
extradition request unless he expressly consents to such pro- 
secution. The High Court of Spain further held that: 

"the requested extradition of the 
aforesaid Antonio flores is Genied with 
respect to the Ghaim of Court of the 
Eastorn District of New Yerk and charges 
brought against him before the Court." 

Prior, duriq and subseauent to the above stated Cou: 
hearings and/or decicion with regard to extradition of the 


appellee, Flores, the Government of Spain through its Ministry 


force as of September 3, 1970. 
The Geneva Convertion of 1936 was 
subsequently repiaced by the Single 
Convention on Narcotic Druus on March 


| 
| 
| 
| 


| 
of Poreign affairs“on its own initiative, and relied upon by | 
| 


Appellee and Appellees legal represen _atives in Spain and in the 


United States entered into *negotiations" wikh the United State 
Embassy Spain. Said negotiations were extradition of Appellee, 


Flores, to assure Spain, Appellee, Plores and his legal repregen-+ 


tatives that the Spanish Court's decision would be upheld by the} 


| 
| 


Americans. On Pebruary 13, 1974, the American Embassy, repre- 
senting the United States Department of State and Justice De- 
partment made a "formal Promise" to the Spanish Governrent, as 
required by the Spanish Court. Said “formal Pro:aise” upon | 
the Spanish Government, the appellee Flores, and his Spanish and. 
Pmmexrican counsel. Said reliance resulted in Appellee Flores, c= 
advice of his counsel, electing to waive anv further richts of 
appeal in Spain on the {issue of extradition. ‘he Appelics relic 
on the decision of the Spanich Court as augunented by the “tornal 
promise’ of the United States to abide by said cacision. | 
The Spanish Government also relied on said "forsal 
promise", and extradited the appellee to the United Etates on 
Pebruary 14, 1974. Spain has evidenced its reliance on the afor!- 
mextioned promise and expressed its displeasure of the action 
fia United States Attorney's office in prosecuting the 
herein and the trial court's actions in upholding the 
the United States Attorney of the Sather Distirct of } 
to prosecute the appellee Flores for octs fallinc o 
period prescribed by the Bich Court of Spain (September 3 


Apxil 30, 1971), by sanding two fornal notes of protest to 


-¢- 


United States Goveratient; Official Communicacion No. 28 on or 
about June 3, 1976 stating that the "formal promise of the 
United States has not been honored’. . 

| Appellee ilores has remained incarcerated since the 
leginnning of extradition proceedings in Spain. Appellee Flores 
has been and will continue to be subjected to American juris- 
diction for "acts" outside of the tire limit designated by 


Spain. This violation of jurisdiction has been condoned by a 


dated March 26, 1976 wherein the Court said: 


“.eeeethe Government may introduce 
evicence of defendant's prior acts and 
conversations.....” 


memorandum decision of Honorable Justice Dudley A. Bonsal, 


The decision of the District Court was inmmediatcly 
rejected and protested by the Spanish Consulate in New York ard 
Spanish Embassy in Washington on March 29, 1976, 

the Government of Spain continued to protest the Uniteli 
States Attorney's actions and the actions of the Courts of 
the United States as exhibited by the making of the second 
formal protest on or about June 1, 1976, after having received 
all legal papers of this matter and having reviewed sane, 

13, i Mote Ho. 136 
of the United States Embassy in Madrid to 


the Spanish Government, has not been 
honored,” 


It should be further noed that the Government on or 


about June 14, 1976 filed papers in this Court which indicated 


that Henry Kissenggr, Secretary « State of the United Sates, 
on the 2nd of June, 1976 responde. to by means of letters fron 
Assistant United States Attorney, John Plannery, who is the 
prosecutor on this case and one inute E. Meliborg, Jx., 
memorandum to the formal protests filed by the sovercign state 


of Spain dated April 7, 1976 (attached hereto as Fxhibit "a" Re 


4843 of Judge Mansfield decision attempts to brush aside 
this clearly distinguishable factor from the decison of 
Fiocconni v. Attorney General. 

Defendant-appellee res pectfully notes that the CGovern- 
ment has never supplied this honorable Court with a copy of the 
second formal protest filed by Spain dated on or about June l, 
1976. Defendent-appellee further notes to this honoreble Court 
that subsequent to the filing of the weititen Opinion of Juice 


Mansfield the soverecian state of Spain once again formally pre- 


Defendant~-appellee respectfully notes that foot note 4 at page 


tested to the United States Government.in regard to the decision 
to try Defencant-appellee ets falling outside of the period 
Gesignated by the Spanish gh court, Sertemver 3, 1°70 through 

| 


April 30, 1971 (please sea forral protest Gated July 14, 1976, 


attached hereto as Exhibit ‘"p"). 


The Spanishy Embassy has acvised Defendant-appellee that 


Assintant Ubited States Attorney John Flannery personally com- 
municated with the Spanish Consulate in New York in regard to 
the formal protests filed by the sovereign State of Spain in 
regard to the decisions of American Courts which viclated the 
decision of the high court of Spain and the formal promise of 


the United States to abide by said decision. 


Wadena Mv + fi 3 ?! dec{ sio € i ] t me t a Ss 
evhage wan > ] oie — © : rk 
“ 
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c * 
Spain complaining hon : , 
. j of the activities of the Amorican Court 


Viaren ae naa des ae 
lation of the decison of tha high court of Spain and the 
P| . Cahas ie 
formal promise of th Ini 3 
i PRONLSG Of Che United States to abice with said extra 
: . 2 — 
Gition Cscision whi SAS ; 
} case, therefore, is clearly distinguisaar 
fron Fioccon \ f . 
fron Piocconni v. At orncy General, 4€2 P.2a 475 (2d Cir ) 
& ora Fe i 4 <G 5 
o/e 


cert. conied 9 U.S. 1059 (1972). 


sacks to bolster this 
Bicooks aa ea OY presen 13 tvo letters 
2ron Cie Panwsn nsud neral 13 


« 


New Youn, both addressed "vo Whom It 
May Concern” ane ' ay 

May nigger anc sent "fa}t the re- 
quest of" P cag! ife 

j Plores' wife, ) appellee 


labels formal notes of protest 
to the action of the government 
is secking to broacen its proof 
against Ploress We do not find 
these letters to be persuasve, 
let alone compelling, cvidence 
of Spain's official displeasure. 
Cf. Fiocconni v. Attorncy General, 
Supra, The yvovernment at oral 
argument labelled thase con- 
munigues as unofficial letters 
prompted by Flores' family and 
denied that the State Departnent 
has received formal noten of 
protest from Spanish authorities. 
We are inclined to accept this 
representation by the government 
in deciding whether these Gocu- 
ments are official intercovern- 
mental communiques, 


Judge Mansfield was obviously incorrect and relied 


: 


on the statements of Assistant United States Attorney Ichn 


Flannery on oral argument. Flannery was obviously incorrect 


end unfortenately the Court vas perxysuacedc his statements and 


relied on his statements. It 4s respectfully ardqued that 


felse representations under the circumstances should not bea 
i 


countenanced by this honorable Court. Poot note ¢é clearly 


fllustrates the fact that Piannery's repres >tations prejudiced 
Judge Mansfield. Such prejudice can only .. rectified by a 
new hearing of the issues of thin case. 

It wnust be clear to this honorable court that a 
sovereign state has clearly objected to the procedures and 
Gecisions of the United States Gourts in regard to defendant- 
appellee. The papars filed by the covernment on June 14, 1976 
indicate that the government knew that Spain had formally 
protested and that such protest was not merely on the complaint! 
of Mre. Plores. The covernnment never supplied to this honorable 
court the second note of formal protest of the sovereign state 
of Spain or any reply. 

Defendant~appelilea prays that this honoreble court 
re-examine its decision that "We sre not persuaded that the 
Spenish judges, in extraditing Flores pursuant to the Ceneva 
Convention, intended to violate two of ite central proscrip- 
‘tions, 4" (Flores,supra. at Page 4843), in light of the fact 
that the Spanish Government once again fogvrally protested the 
actions of Bhe United States Government and its Courts in 
regarag to Defendant-anpcllee. 

WHEREFORE, Defendant-appellee arcucs that the decision 
below:42 clearly erroncous and should be reviewed at this tire; 
wat this honerable court ha: Ye power to review this 
at this time and that thie exercise of that power will not cause! 


uncue delay in the trial of this rection because ef the fact thet 


it is not det down for trial until August 17, 1976. 


CONCLUS ION 


Por all of the reasons set forth above and in all of 
the previous papers and briefe submitted and on file with this 
Court, Defendent-appellee's Petition should be granted and the 
ordars appealed from shovld be reviewed by this Court sitting 
in banc. 

Respectfully submitted, 


STUART R. SILAW 

Atterney for Petitioner, 
Deo fendant-\ppellee PLORIS 
Officer & T.O. Address 
6900 Madison Avenue 

liew York, ew York 19922 
(212) 755-5645 


APPENDIX 


Page 


Letter and Formal Protest from Spain to the 
Department of State of the United States, 
dated April &, 1976 (Exhibit A) 


Formal Protest of Spain dated July 14, 1976 
(in Spanish) -- Exhibit B 


English Translation of Protest dated July 14, 


1976 : 


the juditia) decree 


of 


their trans) tOnNS and the decision of the U.S. 


avails itself of this 


he Departme of State 


tee April 7, 1976 


O 


P10 052-0986 play 
ACTION 


AJIT AL ADVISER pet ier 


hI pee. gag | 2 oa 
nae barjarda PY Mepredens Jats a ee 


MA/ hit DFPARIIACHT OF STATE 
NGni r ; ad 


“Palin presents its complinents to 


the Department « ate and has the honor to inform 


that in reference ) the juditial process by the U.S. 


District Court, soi hern District of New York, against 


the North American cit izeon Antonio Plores » whose extradi-. 


tion war proved ' Spain, by juditial decree from the 


al of Barcelona, Spain, The Honor- 
Bonsal has granted the petition of 
the Southern District of 
and evic ‘ 
1970. 
yucitial decree by the Spanish 


conditionee the extra lition of 


eitizen to be judged only. and 
ssumed offense of conspiring to 


173 and 175 of the Title 21 of the 


Code and only by offenses committed during the 


Period between se; 


ptember 3, 1970 ana April 30, 1971, 


‘ ° . 
condition: formally assured by the U.S. Government in 


the Verbal Mote mo. 136 dated Pebruary 13, 1974 issucd 


by the u.s. Embassy in Madrid, the Embassy of Spain 


reamests the Department of State to inforn the Department: 


Of Just ic epout this matter in order to assure the 


TOIL Lment { the content of the above went ioned Verba 


9 


pete 4 a 
ty ye 8 or, 
Y SME 


aly , 


vey 
fA, 


‘ 
C wrtatcclads | 


izadas por dicho Departament 


el Departamento de Justicia, el Juez Ronsal deci- 


did finalmente, en contra de la opinién del Fiscal, 


que no eran admisibles las pruebas presentadas que 


se referfan a fechas anteriores al 3 de Septiembre 


de 1970, 


EXHIBIT -" 


[4b 


‘ 


wasn 
Pie it ah 


orsarelercds (; ‘ 


excluia la 
a la 


y posteriores al 


Me sefiala asimismo la interesada 


que en la transcripci6én de los procedimientos para 


la apelacién que nos ocupa, se dice en la p&p. 8, 


linea: 18-?1 aque en la sente . ‘ - 
“9 “"'la delTribunal 


1? coellees 


omesibado Gioneral de « i eS 


de Barcelona no se ha esp icado por qué crimenes 
puede ser juzgado el Sr. Flores siendo as? que, en 
a ; , 
. Ja opinion de la interesada, en aquella senténcia 
claramente 

se especificaha que el Sr. Flores no puede 
ser juzpado por infracciones anteriores ni ajenas 
al sumario de 1a extradicciiGn, 


: De igual modo y en la misma transcrip- 


c1i0n a que me acabo de referir, existe una referen- 


cia en la pag. 13, lfineas 14-16, a la Convencién 
de Ginebra, en la cual se ifnora por completo la 
x promesa formal dada por el gobierno norteamericano 
* ta a . 
-. a traves de la Nota Verbal n° 126 de 13 de Febrero 
de 1974. 
aes PRE ; 
ite Por tltimo, la interesada me destaca 
en la pag. ii de la Nota al Pie de la repetida 
© transcripcién, el pdrrafo contenido en las 1{neas 
3 1-9, en el que el Fiscal, Sr. Flannery, actuando 
ademis como representante del gobierno de los FF.UU. 
niega la existencia de una Nota Verbal de protesta 
de esa lmbajada al Departamento de Fstado, siendo 
as{ que tal Nota Verbal, n° 38, con fecha 7 de 
Abril de 1976 fue efectivamente enviada desde esa 


Representaci6én al Departamento de Fstado. 


Fn definitiva, la Corte de 
decidi6 a favor del Fiscal Flannery y 
la decisi6én del Juez Bonsal (District 
Southern District of New York) permit 
pruehas sobre 
tha establecida en la 


relona, violando asf de nuevo el 


>) 
la promesa formal hechos por el 

ticia de los a través de 

drid, para ot} extradicci6n 
Flores. 

La esposa (espafiola) del 
me ruefa que de nuevo se obtenga, a ti 
Pmba jad. > el Departamento de PF: 
plimiento exacto del mencionado comp? 
Dios guarde a VE muc} 


EL CONSU 
P.Ds 


Francisco J. Viqu 
Cénsul Adjunto 


BCST COPY AVAILABLE 


“M0 , SENOR EMBAJADOR DR ESPAAA PM WASHINGTON 


Consul General of Spain 
i 


\ 
, 


New York, July 14, 1976 
Official Note 458 


MATTER of Extro j 9f United States 


Citizen Ay: n ‘lores Serrano 


Most 


March 
221 of 
communic 
Flores, 
Antonio 
inform 
Embassy 
conseque 
Departm 
finally 
that the 
to this 


However 
to the Sup: 
be adn 


The 
report ¢ 


nteres irty (Mrs. SO showed that in the 
transcript he proceedings for t¢ é : it is shown on 
page 8, lines 18 ! I d O f e Court at Barcelona 
did not Specify hich crime Mr. Flores could be tried, 
and it is the Opinion of interested party that in that 
decreee, it was very Clearly specified that Mr. Flores could 
not be tried for any conduct infraction of a non-alien 
prior to the indictment for tl extradition. 


In the same manner and in the same transcription’ that I am 
referring to, there is a reference on page 13, lines 14-16 
to the Geneva Convention in which they completely ignore the 
former promise again by the U. Ss, Government on the Verbal Note 
#126 of February 13, 1974, 


Lastly, the interested party shows me that on Page iiof 
the Note at the foot of the mentioned transcription, the U. Ss. 
Attorney, Mr. Flannery, acting also as a representative of 
the U. Ss. Government, denies the existence cf a Verbal Note 
protesting the issues by your Embassy to the Department of 
State, being said Note #38 dated April 7, 1976, which was 
affirmatively Sent from that representation to the Department 
of State. 


ZO 


In conclusion, the Court of Appeals decided in favor 
of the United States Attorney, Flannery, and against the 
decision of the Judae Bonsal , District Court for the 
Southern District r New York, allowing the introcuction 
Of evidence of acts incurred prior to the established date 
in the decree of the Court of sarcelona, violating again 
the agreement and the former promise made by the Department 
of Justice o he United States through its Embassy in 
Madrid to obtain the extradition of Mr. Antonio Piores. 


The wife of the interested party (¢ Spanish Citizen) 
again prays to obtain ‘om your Embassy and before the 
Department. of State he exact promise (rule) of the 
mentioned 


God bless your Ex 


THE 


Francisco J. Viqueria 
Consul Adjunto 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK) SS.: 


DIANE FUGALLI, being duly sworn. deposes and says: 
am not a party to this action; I am over 1% years of ag: I 
reside at Bayside, New York. On July 14th, 1976, I served the 
within Petition For Rehearing In Banc or for Rehearing upon the 
following: 
Clerk 
Court of Appeals 
Second Circuit 
U.S. Courthouse 


Foley Square 
New York, New York 10007 


United States Attorney 
U.S. Courthouse Annex 
One St. Andrew's Plaza 
New York, New York 10007 


Attn: AUSA John Flannery 


being the addresses designated for those purposes by depositing 
a true copy of same enclosed in a postpaid properly addressed 
wrapper, in an official depository under the exclusive care and 
custody of the United States Postal Service within the @ateof 


HON. ROBERT B. FISKE, JR. | 
New York. 


Pei LhL, 


DIANE FUGALLI 


Sworn to before me this 
14th day of July, 1976. 


i a eh 


"Pople, ir <> Vere 
—_ trte of New 
ey No, 3¢-£228825 

Que Med in So York County 
Com mission Wiut oo Jsarch gu, 1978 


